THE STAND OF THE ADVOCATES FOR CHILDREN AND ELDERS INTERNATIONAL PHILIPINES,INC. (ACE IPI). ON THE ISSUE OF CRIMINAL LIABILITY OF CHILDREN-INCONFLICT-WITH-THE LAW INCLUDING OTHER RECOMMENDATIONS
The ACE IPI that was established in March 2006 and duly registered with SEC and the DSWD as a non-profit, non-stock corporation, is committed to achieving significant improvements in the lives of disadvantaged children and elders in the Philippines and to the promotion and protection of their basic human rights, particularly but not limited to the children in conflict with the law (CICL).   Its members have ample experience and training in the area of child protection, participation, welfare and development.


In the light of recent calls to the lowering of the minimum age of criminal responsibility of accused children, as expressed by some groups and the introduction of Senate Resolution No.280 by Senator Francis Escudero, ACE IPI would like to express its position on the following areas of concern:

On the Setting of 15 years old as the Minimum Age of Criminal Responsibility:

1. Prior to the passage of the Juvenile Justice and Welfare Act of 2006 or RA 9344, two specific researches were presented, that of the Pamantasan ng Lungsod ng Maynila in 1997 and of the Philippine Action on Youth Offenders in 2002.   In both studies, the age of discernment has been found to be at least15 years old.              

           ACE IPI, presently a member of the Philippine Action on Youth Offenders or PAYO, shares the Coalition’s basic position that until another scientific study or research can clearly prove that the age of discernment should be lower than 15, Section 6 of the Law should be maintained, respected and implemented.
2. In some court decisions of some selected cases cited on the sourcebook “The Convention on the Rights of the Child and the Philippine Legal System” published by the Ateneo Human Rights Center, the term “discernment” is referred to as not only the “mental capacity to understand the difference between right and wrong” but also to “the capability of appreciating the nature and consequences of an unlawful act.”  This therefore requires that the person, to be considered criminally liable, must possess the “intelligence, intent and freedom of action” in performing such criminal act.   
         Some sectors in our society tend to believe that because of the increasing consciousness of our children and youth in information technology, these young persons have become more “intelligent”, “free” and “aware” of their actions.  On the other hand, child psychologists have observed that this type of “exposure” to present-day amenities have actually caused serious behavioral problems in most children and youth- their actions often prompted or dictated by peers who are often their source of emotional support; stimulated by the excitement and violence in computer video games- escaping from domestic difficulties- hardly able to decipher fantasy and adventure from reality.   Worse, recent reports show that due to the increasing incidence of poverty, parental neglect and broken family relationships, more and more Filipino kids are left to fend for themselves, deprived of even the basics, e.g., daily subsistence, clothing, education, and access to adequate health services.  
         The long years of individual experiences of ACE IPI officers in our work with children in the past (and even at present) reaffirm this also.  Most of NGO-supported child-scholars were either living with one parent or guardian or that both parents have no regular earnings or that they are housed in centers for abused, abandoned and exploited children and youth.  A bigger number, the out-of school-youth, 13 to 17 years old, including those, who after Grade 6 were unable to go to secondary schooling are found “enjoying” the streets-coping and mastering the “art of SURVIVAL”, the one thing that they value most, no matter what, taking all the risk, not knowing exactly the implications and consequences of their own acts.
On the use of minors by criminal elements:

If our children and youth are being utilized as accomplices or worse, “hired” to rob or even kill, then there is greater reason for government to provide them with protection.  They are the victims, rather than the real offenders.  Why blame the children? Why the need to incarcerate?  Confining them in penal institutions could only place them in a more traumatic situation than where they already are.  
On the other features of RA 9344:
        This Law was never intended to tolerate and condone the wrongdoings of our youth.  It opens the public eyes to the reality that corrections can still be achieved through   positive measures; that opportunities can be created to address the underlying causes of criminal behavior among the young without being punitive.

ACE IPI believes that the introduction of the Restorative Justice (RJ) principles e.g. diversion, etc. in the implementation of the Law is highly significant and much too-needed particularly in gradually helping Philippine society to understanding this paradigm rather than the traditionally retributive view of crime. RJ takes into consideration all those directly affected by crime i.e., the victims, the offenders and the community.  
A CALL TO ACTION:
ACE IPI strongly proposes that our Local government units and their leaders MUST have that political will to actually start concretizing their respective appropriate intervention PROGRAMS that could respond to the needs of our CICL.  We further note with utmost concern that the efforts of most local governments both from the prevention and treatment angles are highly insufficient at this stage.
While it could be true that this piece of legislation has some loopholes, such   do NOT pertain to the minimum age-issue.   Certain amendments pertaining to clarity of the structural mechanism on the handling of cicl and on monitoring their situation could be proposed.
Alternatives to imprisonment or Non-Custodial measures (something similar to the Tokyo Rules) should be developed and considered by our Legislators.  Imprisonment in most developing countries is considered as the last resort.  In the Philippines, we have found it to be costly and even counterproductive, especially for the CICL.
“CRIME IS EVERYBODY’s BUSINESS” as what the NAPOLCOM once declared.  True enough, all of us in the community must be concerned, especially if a child is involved.  What really matters is not the lowering of age limits of the CICL neither the severity of the penalty to be imposed on them BUT on how government and the community respond to criminal acts.  The effective family-community combined intervention and assistance programs should be made available to them- in helping restore their dignity, allowing them to understand their accountability and facilitating the process of rising above their negative experiences. 
Let us all therefore respond.  The Church family ministries should be strengthened. Let every parent, sibling, teacher, parishioner, and neighbor help heal their wounds of shame, neglect, abuse, fear, anger, deprivation and trauma. The time to “change lenses” is here and now.  LET US ACCEPT THIS CHALLENGE!  We owe it to ourselves, our children and our children’s children.
